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STATE OF NORTH CAROLINA

COUNTY OF ALAMANCE

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
08 CVS 224
ARMACELL LLC,

                                         Plaintiff,

   v.

JEFFREY BOSTIC, L’ISOLANTE K-FLEX S.r.l., and K-FLEX USA L.L.C.,

                                          Defendants.





Order on motion to dismiss for lack of jurisdiction over the person

	THIS MATTER is before the Court on the Motion to Dismiss for Lack of Personal Jurisdiction filed by Defendant L’Isolante K-Flex S.r.l. (“L’Isolante”) pursuant to Rule 12(b)(2) of the North Carolina Rules of Civil Procedure for lack of jurisdiction over the person. After reviewing the pleadings, the affidavits filed by the parties, deposition testimony, exhibits, memoranda of law, and cases, and after hearing the arguments of counsel, the Court finds that L’Isolante is subject to the jurisdiction of this Court and, therefore, L’Isolante’s motion to dismiss is denied.


I.
THE PARTIES
	Armacell, LLC (“Armacell”) is headquartered in Mebane, North Carolina.  (Norwood Aff. ¶ 1.)  Plaintiff and its affiliates develop and market, among other things, elastomeric insulation.  (Patel Aff. ¶ 6.)  
	Jeffrey Bostic (“Bostic”) is a citizen and resident of Alamance County, North Carolina.  (Bostic Am. Answer ¶ 2.)  Bostic was employed by Armacell and its predecessor for approximately fifteen (15) years.  (Norwood Aff. ¶¶ 3−4, 21.)  He served as a Senior Research Scientist in Armacell’s Research and Development (“R&D”) group until his resignation in January 2008.  (Norwood Aff. ¶¶ 3−4, 21.)  Bostic allegedly misappropriated thousands of Armacell’s data files containing sensitive proprietary information and trade secrets.  Bostic is unwilling to speak to the matter.  In response to Armacell’s allegation that he stole the data for the purpose of benefiting L’Isolante, Bostic pleaded the Fifth Amendment to the U.S. Constitution and has refused to discuss the issue since he is allegedly under federal criminal investigation.

L’Isolante is a multinational company headquartered in Italy, and, like Armacell, it develops and manufacturers elastomeric insulation.  (K-Flex Answer ¶ 3.)  L’Isolante is owned by Carlo Spinelli (“Spinelli”) and his father, who founded the company.  (Guarino Dep. 30, 208; Walter Dep. 114.)  Spinelli is L’Isolante’s Chief Executive Officer.  (Guarino Dep. 19; K-Flex Answer ¶¶ 3, 9.)  
	K-Flex USA L.L.C. (“K-Flex”) is a North Carolina limited liability company (LLC) based in Youngsville, North Carolina.  K-Flex is one of Armacell’s direct competitors in the insulation market.  (Patel Aff. ¶ 7; Norwood Aff. ¶ 8; K-Flex Answer ¶ 20.)  K-Flex is a single-member LLC that is solely owned by L’Isolante and has been since January 9, 2008.  (K-Flex Answer ¶¶ 4, 21.)  Before January 9, 2008, K-Flex was jointly owned by L’Isolante and Nomaco, Inc. (“Nomaco”).  (Guarino Dep. 168.)


II.
FINDINGS OF FACT
	In 2001, for the purpose of doing business in North America, L’Isolante entered into a joint venture in North Carolina with Nomaco, a North Carolina-based manufacturer located in Youngsville, North Carolina. (K-Flex Answer ¶¶ 4, 21; Guarino Dep. 73−74; Norwood Aff., Ex. 2.)  Their venture was called Nomaco K-Flex LLC (“NK”), a North Carolina LLC.  (Id., Norwood Aff. Ex. 3.)  The president was Nomaco’s Scott Edwards.  (Edwards Dep. 11.)

By the end of 2006, L’Isolante had started the process of buying out Nomaco’s interest in NK, with the objective of converting NK into a single-member LLC owned by L’Isolante.  (Guarino Dep. 39−40; K-Flex Answer ¶ 21.)  The buyout ultimately closed on January 9, 2008, at which point NK became a single-member LLC owned by L’Isolante and changed its name to K-Flex.  (K-Flex Answer ¶¶ 4, 21; Norwood Aff. Ex. 4; Guarino Dep. 98, 168.) 
	L’Isolante describes North Carolina-based K-Flex as one of L’Isolante’s “branches” or “production plants” in L’Isolante’s global operation.  (Norwood Aff., Exs.1, 6.)  K-Flex serves as a production facility for L’Isolante’s products.  (Schrieber Dep. 40−41.)  Products sold by K-Flex out of North Carolina are L’Isolante’s products that L’Isolante developed.  (Guarino Dep. 32−33; Schreiber Dep. 66−67.)  Employees in North Carolina were required to enter into confidentiality agreements with L’Isolante to protect L’Isolante’s interests in its proprietary information that L’Isolante furnished to the North Carolina company.  (Edwards Dep. 75−76.)  L’Isolante has shipped equipment and product components to the North Carolina plant so that insulation could be manufactured in this State by NK, which became K-Flex.  (Edwards Dep. 38−39.)
K-Flex employees are trained by L’Isolante, and when they have chemical-related questions or need guidance on production processes, they contact L’Isolante.  (Guarino Dep. 31−33; Schrieber Dep. 33−34, 38.)  L’Isolante’s technical and R&D personnel, including R&D chief Marenghi, visit the North Carolina plant to work with K-Flex employees.  (Schrieber Dep. 33−34, 185, 200−02; Walter Dep. 109.)
K-Flex has no R&D department and neither did predecessor NK; the R&D function of developing new production formulations has been done by L’Isolante’s R&D team in Italy, which develops new products for the benefit of L’Isolante’s multinational operations. (Guarino Dep. 35−36, 226, 239−40; Schrieber Dep. 40−41, 75-76; Schmidt Dep. 36, 45−46; Edwards Dep. 39.)  L’Isolante provided the benefits of its R&D function to the joint venture with Nomaco and then to K-Flex in North Carolina.  (Edwards Dep. 39.)
For purposes of the transaction in which L’Isolante would buyout Nomaco’s interest in NK and transition from a joint venture to a company solely-owned by L’Isolante, by 2007 L’Isolante had selected Giuseppe Guarino to be L’Isolante’s agent.  (Guarino Dep. 10−12, 17−20, 40−41, 86, 106−07, 111−12; K-Flex Answer ¶ 14.)  L’Isolante knew at that time that Guarino would become president of the single-member LLC that would emerge after L’Isolante’s acquisition of Nomaco’s interest.  (Id.; Guarino Dep. 5−6, 40−41.)  According to Guarino’s testimony, in the latter half of 2007 Guarino was operating under an “appoint[ment]” by Spinelli to “work . . . on the L’Isolante side” as L’Isolante’s “representative,” and Guarino took his instructions from Spinelli.  (Guarino Dep. 40−41, 94, 106−07, 111−12.)  
During that time period, Spinelli instructed Guarino to pursue Bostic, the Senior Research Scientist in Armacell’s R&D group, for employment, with the objective of having Bostic employed by the North Carolina-based LLC upon L’Isolante’s buyout of Nomaco’s interest in NK.  (Guarino Dep. 77−81, 94−97; K-Flex Answer ¶ 36.)  Bostic, a long-time Armacell employee, had knowledge of Armacell’s manufacturing processes and was one of the persons most knowledgeable about Plaintiff’s non-public and competitively sensitive processes.  (Norwood Aff. ¶ 21; Patel Aff. ¶ 16.)  Guarino testified that he shared Bostic’s résumé “with the people in Italy, and they said . . . we should pursue this guy.”  (Guarino Dep. 86.)  
Bostic had an employment agreement with Armacell containing a limited covenant not to compete and a nondisclosure covenant protecting Armacell.  (Norwood Aff. Ex. 9.)  
	After Guarino had his first meeting with Bostic in September 2007 at a restaurant in Durham, North Carolina, and after phone conversations between them, a meeting was arranged for the Angus Barn restaurant in Raleigh, North Carolina in late September or early October 2007.  (Guarino Dep. 66−67, 122−23, 127−28.)  In addition to Guarino and Bostic, that meeting was attended by two (2) L’Isolante officials: Spinelli and Flavio Signorelli.  (Guarino Dep. 122, 127−28.)  Signorelli, based in Italy, is L’Isolante’s manufacturing expert in charge of production processes and formulas.  (Guarino Dep. 205−07, 231; Walter Dep. 109; Schmidt Dep. 46−47; Schrieber Dep. 183−84.)  Signorelli’s focus is optimizing L’Isolante’s processes.  (Schrieber Dep. 184−85.)  
At the conclusion of the Angus Barn meeting, Spinelli told Guarino to work out an employment agreement with Bostic.  (Guarino Dep. 130−31.)  About a week later, on October 8, 2007, Guarino, using his home computer, sent an e-mail to Bostic’s personal email address.  The email memorialized their offer of a six-figure salary and benefits plus a bonus up to 20% of his base salary.  (Guarino’s 10/8/07 email.)  The email stated that Bostic’s bonus would not be tied to the company’s earnings but instead “to achievement strictly related to your area of expertise and objective,” and that the “objectives will revolve around development on new formulation for current rubber product, EPDM, etc.”  (Guarino’s 10/8/07 email) (emphasis added).)
Thus, Guarino and Spinelli offered Bostic an incentive-based bonus for developing new formulations, including new formulations for EPDM.  EPDM is ethylene propylene diene methylene.  (Patel Aff. ¶ 9.)  EPDM is a polymer that Armacell and its affiliates had used to develop proprietary insulation products.  (Patel Aff. ¶¶ 9, 11, 13−16, 24.)  L’Isolante was not then distributing EPDM products.  (Patel Aff. ¶ 12; Schmidt Dep. 136−37.) 
Bostic agreed in October 2007 to accept employment for a six-figure salary plus deferred compensation.  (Guarino Dep. 155−56, 218, 234−37; K-Flex Answer ¶ 49.)  Guarino told Bostic that his employment would not formally begin until January 2008; that would be when L’Isolante’s acquisition of Nomaco’s interest in NK would close, transforming the LLC into a single-member LLC owned exclusively by L’Isolante.  (Guarino Dep. 145−57, 220, 234−35.)
In the weeks leading up to his resignation from Armacell, as his start date with K-Flex approached, Bostic proceeded to misappropriate thousands of data files containing sensitive proprietary information and trade secrets, using a CD burning application and an external hard drive.  (Norwood Aff. ¶¶ 14−19; Patel Aff. ¶¶ 23−29; McMinn Aff. ¶¶ 8−9.)  The files included sensitive data files from Armacell’s R&D library, including the formulas and processing protocols for Armacell’s EPDM products.  (Patel Aff. ¶¶ 17−18, 23−29.)  
  Shortly after Bostic went to work at K-Flex, he was communicating with L’Isolante’s R&D chief, Andrea Marenghi in Italy.
	Bostic left for Italy on January 26, 2009, for a two (2)-week visit with L’Isolante officials.  (Guarino Dep. 192−93, 196−97, 255; Schrieber Dep. 42−43.)  He spent approximately five (5) days at L’Isolante’s headquarters where he had meetings with Spinelli and Signorelli, and where he met alone with Andrea Marenghi, L’Isolante’s chief R&D chemist.  (Schrieber Dep. 31, 70, 79−82, 86, 94, 157.)  
Bostic was terminated by K-Flex at some point in 2008. 

III.
ANALYSIS
	North Carolina’s long-arm statute, N.C.G.S. § 1-75.4, is construed liberally in favor of finding jurisdiction.  Charter Medical, Ltd. v. Zigmed, Inc., 173 N.C. App. 213, 215−216, 617 S.E.2d 352, 355 (2005).
	The Court has long-arm jurisdiction over L’Isolante pursuant to N.C.G.S. § 1-75.4(1)(d).  This section allows personal jurisdiction over a non-resident defendant if, at the time of service of process, the defendant “is engaged in substantial activity within this State.”  N.C.G.S. § 1-75.4(1)(d).  L’Isolante was engaged in substantial activity in North Carolina through the materials, products, and services it provided to K-Flex in North Carolina, including specifically through assistance that L’Isolante’s R&D unit provided.

Separately, this Court also has jurisdiction over L’Isolante under N.C.G.S. § 1-75.4(3), which authorizes jurisdiction in any action for injury “arising out of an act or omission within this State by the defendant.”  N.C.G.S. § 1-75.4(3).
	Finally, long-arm jurisdiction may also be predicated on N.C.G.S. § 1-75.4(6)(c), which provides jurisdiction over “[a] claim that the defendant return . . . or account to the plaintiff for any asset or thing of value which was within the State at the time the defendant acquired possession or control over it[.]”  
In light of the contacts relating to L’Isolante’s R&D function, the Court concludes that Armacell has sustained its burden of demonstrating that the Court may, consistent with due process, exercise specific jurisdiction over L’Isolante without offending “traditional notions of fair play and substantial justice.”  Int’l Shoe Co. v. Washington, 326 U.S. 310, 316 (1945). 
The source and connection of Armacell’s claims to L’Isolante’s contacts are direct and strong, including: the pursuit of and offer of employment to a North Carolina citizen, Bostic, in North Carolina by L’Isolante representatives and agents; their obtaining a legal opinion in North Carolina from L’Isolante’s North Carolina counsel, an opinion paid for by L’Isolante, regarding the enforceability of Bostic’s non-compete agreement; the fact that Bostic was offered employment for which he would be rewarded in part for his meeting objectives in developing new product formulations and EPDM, which in turn would require him to assist L’Isolante’s R&D function, since K-Flex did not have an R&D function and since the testimony was that L’Isolante’s R&D group was interested in working with EPDM; Marenghi’s contacts with Bostic and Marenghi’s work with Bostic while Bostic was in North Carolina; and Marenghi’s shipment of EPDM samples to K-Flex in North Carolina in late 2008.  L’Isolante engaged in purposeful activity with sufficient minimum contacts with the State of North Carolina to permit the exercise of personal jurisdiction.  L’Isolante had fair warning that these activities might subject it to the jurisdiction of North Carolina.  It was reasonably foreseeable to L’Isolante that Armacell might initiate suit against L’Isolante in North Carolina, where Armacell is based.  
Asserting jurisdiction over L’Isolante comports with “fair play and substantial justice.” Banc of Am. Sec., LLC v. Evergreen Int’l Aviation, Inc., 169 N.C. App. 690, 699, 611 S.E.2d 179, 186 (2005) (citing Burger King Corp. v. Rudzewicz, 471 U.S. 462, 476 (1985)).  In making this determination, the Court considers North Carolina’s interest in adjudicating the dispute and the convenience of the forum to the parties.  See id.  North Carolina’s interest in exercising jurisdiction over L’Isolante is substantial.  This case involves the alleged theft of a large amount of trade secrets from a North Carolina company, with injury felt in North Carolina.   

IV.
CONCLUSION
	Defendant L’Isolante’s motion to dismiss for lack of personal jurisdiction is DENIED.  The Court also rejects L’Isolante’s objections to the affidavits that Armacell submitted in opposition to L’Isolante’s motion.


IT IS SO ORDERED, this the 13th day of May, 2009.


						/s/ Ben F. Tennille_____________________
						The Honorable Ben F. Tennille
						Chief Special Superior Court Judge
						    for Complex Business Cases


